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APPENDIX A — Applications to Transfer Control of Licenses and Authorizations Held by XO

l. INTRODUCTION

1. Verizon Communications Inc. (Verizon) and XO Holdings (collectively, Applicants)
filed a series of applications pursuant to sections 214 and 310(d) of the Communications Act of 1934, as
amended (Act), and sections 63.04, 63.18, and 63.24 of the Commission’s rules,' seeking approval to
transfer control of various licenses and authorizations? held by XO Communications, LLC (XO) from XO
Holdings to Verizon in connection with an equity purchase transaction whereby Verizon will acquire XO
(the Transaction).® We find that approval of the Transaction will serve the public interest, convenience,
and necessity and hereby grant the Applications.

2. On April 12, 2016, the Wireline Competition Bureau (WCB), Wireless
Telecommunications Bureau (WTB), and International Bureau (IB) released a public notice accepting the
Applications for filing and establishing a pleading cycle for public comments.* Eight parties filed in
response to the Public Notice, including three petitions to deny the Transaction.> On June 22, 2016, after
the public comment period closed, we requested additional information and data from the Applicants to
conduct our review.’

3. We carefully and thoroughly reviewed the record, including the substantial material
submitted by the Applicants pursuant to our requests, which are subject to the Protective Order issued in

147 U.S.C. 88 214, 310(d); 47 CFR 88 63.04, 63.18, 63.24. Consolidated Applications to Transfer Control of
Domestic and International Section 214 Authorizations, WC Docket No. 16-70 (filed Mar. 4, 2016) (Applications).
On March 22, 2016, Applicants supplied additional information about their Applications in response to questions
from the staff of the Commission’s Wireline Competition Bureau. See Letter from Bryan Tramont, Adam Krinsky,
and Jennifer Kostyu, Counsel to Verizon, and Thomas Cohen and Edward Yorkgitis, Jr., Counsel to XO Holdings,
to Marlene Dortch, Secretary, FCC, WC Docket No. 16-70 (filed Mar. 22, 2016) (March 22 Supplement).

2 Applicants submit that, in addition to XO’s domestic and international section 214 authorizations, XO holds 53
common carrier fixed point-to-point microwave licenses and one millimeter wave 70/80/90 GHz service license.
See Applications, Exh. 1, Description of the Parties, Description of the Transaction, Public Interest Statement, and
Administrative Matters, at Attach. 1, FCC Licenses (Public Interest Statement).

3 Public Interest Statement at 4. See also Verizon Updated Response to June 22, 2016 Information and Data
Request, WC Docket No. 16-70, transmitted by letter from Katherine Saunders, Associate General Counsel,
Verizon, to Marlene Dortch, Secretary, FCC, at Attach. Equity Purchase Agreement Dated as of February 20, 2016
(filed Aug. 23, 2016) (Applicants’ Feb. 20, 2016 Equity Purchase Agreement).

4 Applications Filed For The Transfer Of Control Of XO Communications, LLC To Verizon Communications Inc.,
Public Notice, 31 FCC Rcd 3514 (WCB, WTB, IB Apr. 12, 2016).

5> See DISH Petition, INCOMPAS Petition, and Public Knowledge Petition; Windstream Comments, CCA
Comments, OTI Comments, Transbeam Comments, and Catron County (NM) Astronomical Association Comments;
and DISH Reply and Public Knowledge Reply.

6 See Letter from Madeleine Findley, Deputy Chief, WCB, FCC, to Bryan Tramont, Adam Krinsky, and Jennifer
Kostyu, Counsel to Verizon, and Thomas Cohen and Edward Yorkgitis, Jr., Counsel to XO Holdings, WC Docket
No. 16-70 (June 22, 2016) (June 22, 2016 Information and Data Request).
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this proceeding.” We conclude that both the benefits and the harms of the Transaction are relatively
limited, but that, on balance, the potential public interest benefits outweigh the potential public interest
harms.

1. BACKGROUND
A. Description of the Applicants
1. Verizon Communications Inc.
4. Verizon, a publicly-traded Delaware corporation, is a holding company whose operating

subsidiaries provide communications services to consumers, businesses, government customers, and other
carriers throughout the United States and internationally.® Verizon’s wireline business provides voice,
data, and video communications products and enhanced services, including broadband video and data,
corporate networking solutions, data center and cloud services, security and managed network services,
and local and long distance voice services.® Verizon’s Enterprise Solutions division serves businesses
and enterprise customers nationwide and internationally.® Verizon’s Partner Solutions division serves
wholesale carrier customers.!* Verizon subsidiaries also include incumbent local exchange carrier (LEC)
entities in eight states in the Northeast corridor and the District of Columbia.'? Verizon’s wireless
division, Verizon Wireless, provides nationwide voice and data services across a wireless network
comprised of 4G LTE and 3G EVDO networks.*?

2. XO Communications, LLC

5. X0, a Delaware limited liability company, is a wholly-owned subsidiary of XO
Holdings, a Delaware general partnership.}* XO Holdings, through various intermediate holdings
companies, is wholly owned and controlled by Carl C. Icahn.®> Applicants state that XO, through its
operating subsidiaries, provides communication services in all 50 states and the District of Columbia.
Applicants further state that XO controls and operates an IP and Ethernet network that includes an inter-
city network of approximately 20,000 fiber route miles and more than 5,600 owned metro fiber route

" The Commission adopted a Protective Order to (1) limit access to proprietary or confidential information filed in
this proceeding, and (2) more strictly limit access to certain particularly competitive sensitive information. See XO
Holdings and Verizon Communications Inc. Consolidated Applications for Consent to Transfer Control of Domestic
and International Authorizations Pursuant to Section 214 of the Communications Act, As Amended, Protective
Order, 31 FCC Rcd 5318 (WCB May 9, 2016) (Protective Order). In this Order, Highly Confidential Information,
as defined in the Protective Order, will be marked by the terms “[BEGIN HIGHLY CONF. INFO.]” and “[END
HIGHLY CONF. INFO.]”, and Confidential Information, as defined in the Protective Order, will be marked by the
terms “[BEGIN CONF. INFO.]” and “[END CONF. INFO.]”. Such information will be redacted from the
publicly available version of this Order. The unredacted version will be available upon request to persons qualified
to view it under the Protective Order.

8 Public Interest Statement at 2. According to the Applicants, Verizon is a publicly-traded and widely-held
company, and no person or entity holds a direct or indirect ten percent or greater ownership interest in VVerizon.

°1d.
10d.

11 See Verizon Response to June 22, 2016 Information and Data Request, transmitted by letter from Katherine
Saunders, Associate General Counsel, Verizon, to Marlene Dortch, Secretary, FCC, at 2 (filed July 7, 2016)
(Verizon July 7, 2016 Response to Information Request).

12 Pyblic Interest Statement at 2.
13q.

141d. at 2-3.

151d. at 3.
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miles.® XO provides local and long distance voice, Internet access, cloud connectivity, security, private
line, Ethernet, and other private data and network transport services for small and medium-sized
companies, enterprises, national and government customers, and other carriers, both on a managed and
wholesale basis.}” XO does not provide mass-market retail services to consumers.

B. Description of the Transaction

6. On February 20, 2016, Verizon and XO Holdings entered into an agreement pursuant to
which XO Holdings will sell all of its interests in XO to Verizon.?® Upon completion of the Transaction,
XO will become a wholly-owned, indirect subsidiary of Verizon. XO’s operating subsidiaries will remain
subsidiaries of XO. At the same time the Applicants agreed to enter into the Transaction, XO Holdings,
through its Nextlink Wireless, LLC (Nextlink) subsidiary, agreed to lease spectrum to Cellco Partnership
d/b/a Verizon Wireless (Verizon Wireless) associated with certain wireless local multipoint distribution
service (LMDS) and 39 GHz licenses held by Nextlink.22 WTB sought comments on the Lease
Application on April 12, 2016, and gave its consent on July 25, 2016.%

1. STANDARD OF REVIEW AND PUBLIC INTEREST FRAMEWORK

7. Pursuant to sections 214(a) and 310(d) of the Act, we must determine whether the
Applications will serve the public interest, convenience, and necessity.?? In making this determination,
we first assess whether the proposed Transaction complies with the specific provisions of the Act,? other
applicable statutes, and the Commission’s rules.?* If the Transaction does not violate a statute or rule,
then we consider whether it could result in public interest harms by substantially frustrating or impairing
the objectives or implementation of the Act or related statutes. We then employ a balancing test that
weighs any potential public interest harms of the proposed Transaction against any potential public
interest benefits. The Applicants bear the burden of proving, by a preponderance of the evidence, that the

61d. at 3.

71d. at 2-3.

81d. at 3.

19 See Applicants’ Feb. 20, 2016 Equity Purchase Agreement.

20 See Application of Nextlink Wireless, LLC and Verizon Wireless for Long-term de facto Transfer Lease, File No.
0007162285, Exh. 1, Description of Transaction and Public Interest Statement, at 1 n.1 (filed Mar. 2, 2016) (Lease
Application). XO Holdings also agreed to provide Verizon Wireless an option to acquire control of the Nextlink
Wireless licenses associated with the leased spectrum. 1d. Verizon Wireless has not exercised the purchase option,
S0 no application associated with that option has been filed with the Commission.

21 Application of Cellco Partnership d/b/a Verizon Wireless and Nextlink Wireless, LLC For Consent to Long-Term
De Facto Transfer Spectrum Leasing Arrangement, ULS File No. 0007162285, Memorandum Opinion and Order,
DA 16-838 (WTB July 25, 2016) (Verizon-Nextlink Leasing Order) (noting that consent to the Lease Application
neither precluded nor limited any analysis, action, or remedy that may be found appropriate with respect to the
Applications, nor did it preclude or limit the discretion to consolidate review of other transaction applications in the
future that are deemed sufficiently related as to make such consolidated consideration appropriate).

247 U.S.C. 88§ 214(a), 310(d).

23 Section 310(d) of the Act requires that we consider applications for the transfer of Title 111 licenses under the
same standard as if the proposed transferee were applying for licenses directly under section 308 of the Act. 47
U.S.C. § 310(d).

24 See Charter Communications, Inc., Time Warner Cable Inc., and Advance/Newhouse Partnership For Consent to
Assign or Transfer Control of Licenses and Authorizations, Memorandum Opinion and Order, 31 FCC Rcd 6327,
6336, para. 26 n.51 (2016) (Charter-TWC Order); Applications of AT&T, Inc. and DIRECTV for Consent to Assign
or Transfer Control of Licenses and Authorizations, Memorandum Opinion and Order, 30 FCC Rcd 9131, 9139,
para. 18 n.35 (2015) (AT&T-DIRECTV Order); AT&T Inc. and BellSouth Corporation Application for Transfer of
Control, Memorandum Opinion and Order, 22 FCC Rcd 5662, 5672, para. 19 (2007) (AT&T-BellSouth Order).
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proposed Transaction, on balance, serves the public interest. If we are unable to find that the proposed
Transaction serves the public interest for any reason, or if the record presents a substantial and material
question of fact, then we must designate the Applications for hearing.%

8. Our public interest evaluation necessarily encompasses the “broad aims of the
Communications Act,” which include, among other things, a deeply rooted preference for preserving and
enhancing competition in relevant markets, accelerating private sector deployment of advanced services,
promoting a diversity of information sources and services to the public, and generally managing the
spectrum in the public interest.?® Our public interest analysis also entails assessing whether the proposed
Transaction would affect the quality of communications services or result in the provision of new or
additional services to consumers. In conducting this analysis, we may consider technological and market
changes, and the nature, complexity, and speed of change of, as well as trends within, the
communications industry.?”

9. Our competitive analysis, which forms an important part of the public interest evaluation,
is informed by, but not limited to, traditional antitrust principles.? The Commission and the U.S.
Department of Justice (DOJ) each has independent authority to examine the competitive impacts of
proposed communications mergers and transactions involving transfers of Commission licenses, but the
standards governing the Commission’s competitive review differ from those applied by the DOJ. The
Commission, like the DOJ, considers how a transaction would affect competition by defining a relevant
market, looking at the market power of incumbent competitors, and analyzing barriers to entry, potential
competition, and the efficiencies, if any, that may result from the transaction.?

10. The DOJ, however, reviews telecommunications mergers only pursuant to section 7 of
the Clayton Act, and if it sues to enjoin a merger, it must demonstrate to a court that the merger may
substantially lessen competition or tend to create a monopoly.3® The DOJ review is consequently limited
solely to an examination of the competitive effects of the acquisition, without reference to diversity,
localism, or other public interest considerations.®® Moreover, the Commission’s competitive analysis
under the public interest standard is broader. For example, the Commission considers whether a
transaction would enhance, rather than merely preserve, existing competition, and often takes a more
expansive view of potential and future competition in analyzing that issue.®?

%547 U.S.C. § 309(e); see Charter-TWC Order, 31 FCC Rcd at 6336-37, para. 26. The requirement in section
309(e) applies only to those applications to which Title 111 of the Act applies. We are not required to designate for
hearing applications for the transfer or assignment of Title Il authorizations when we are unable to find that the
public interest would be served by granting the applications (see ITT World Communications, Inc. v. FCC, 595 F.2d
897, 901 (2d Cir. 1979)), but may do so if we find that a hearing would be in the public interest.

2 See Charter-TWC Order, 31 FCC Rcd at 6337, para. 27; AT&T-DIRECTV Order, 30 FCC Rcd at 9140, para. 19;
In the Matter of Applications Filed by Qwest Communications International Inc. and CenturyTel, Inc. D/B/A
CenturyLink for Consent to Transfer Control, Memorandum Opinion and Order, 26 FCC Rcd 4194, 4199, para. 8
(2011) (Qwest-CenturyLink Order).

27 See Charter-TWC Order, 31 FCC Rcd at 6337, para. 27; AT&T-DIRECTV Order, 30 FCC Rcd at 9140, para. 19;
Qwest-CenturyLink Order, 26 FCC Rcd at 4199, para. 8.

28 See Charter-TWC Order, 31 FCC Rcd at 6337, para. 28; AT&T-DIRECTV Order, 30 FCC Rcd at 9140-41, para.
20; Qwest-CenturyLink Order, 26 FCC Rcd at 4199, para. 9.

29 See Charter-TWC Order, 31 FCC Rcd at 6337-38, para. 28.

3015 U.S.C. § 18; see Charter-TWC Order, 31 FCC Rcd at 6338, para. 29. As of November 13, 2016, the DOJ
completed its review of the Transaction and determined not to take any enforcement action.

31 See Charter-TWC Order, 31 FCC Rcd at 6338, para. 29.

32 See Charter-TWC Order, 31 FCC Rcd at 6338, para. 29. Cf. Verizon Communications, Inc. v. Law Offices of
Curtis V. Trinko, LLP, 540 U.S. 398, 415 (2004) (“The 1996 Act is, in an important respect, much more ambitious
(continued....)

5
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11. Finally, our public interest authority enables us, where appropriate, to impose and enforce
transaction-related conditions to ensure that the public interest is served by a transaction.®® Specifically,
section 303(r) of the Act authorizes the Commission to prescribe restrictions or conditions not
inconsistent with law that may be necessary to carry out the provisions of the Act.3* Similarly, section
214(c) of the Act authorizes the Commission to attach to the approval certificate “such terms and
conditions as in its judgment the public convenience and necessity may require.”® Our extensive
regulatory and enforcement experience enables us, under this public interest authority, to impose and
enforce conditions to ensure that a transaction will yield net public interest benefits.® In exercising this
authority to carry out our responsibilities under the Act and related statutes, we have imposed conditions
to confirm specific benefits or remedy harms likely to arise from transactions.’

V. QUALIFICATIONS OF APPLICANTS AND COMPLIANCE WITH
COMMUNICATIONS ACT AND FCC RULES AND POLICIES

12. Section 310(d) of the Act requires that we make a determination as to whether the
Applicants have the requisite qualifications to hold Commission licenses.®® Among the factors the
Commission considers in its public interest review is whether the applicant for a license has the requisite
“citizenship, character, financial, technical, and other qualifications.”®® Therefore, as a threshold matter,
the Commission must determine whether the applicants to a proposed transaction meet the requisite
qualification requirements to hold and transfer licenses under section 310(d) and the Commission’s
rules.*

13. No party has raised an issue with respect to the basic qualifications of either Verizon or
XO. The Commission generally does not reevaluate the qualifications of transferors unless issues related

(Continued from previous page)
than the antitrust laws. It attempts ‘to eliminate the monopolies enjoyed by the inheritors of AT&T’s local
franchises.” Section 2 of the Sherman Act, by contrast, seeks merely to prevent unlawful monopolization. It would
be a serious mistake to conflate the two goals.”) (emphasis in original) (quoting Verizon Communications v. FCC,
535 U.S. 467, 476 (2002) (internal citations omitted)).

33 See Charter-TWC Order, 31 FCC Rcd at 6338, para. 30; AT&T-DIRECTV Order, 30 FCC Rcd at 9141, para. 22;
Qwest-CenturyLink Order, 26 FCC Rcd at 4199, para. 10; Applications filed by Altice N.V. and Cablevision Systems
Corporation to Transfer Control of Authorizations from Cablevision Systems Corporation to Altice N.V.,
Memorandum Opinion and Order, 31 FCC Rcd 4365, 4369, para. 11 (WCB, IB, MB, WTB 2016) (Altice-
Cablevision Order).

3447 U.S.C. § 303(r); see Charter-TWC Order, 31 FCC Rcd at 6338, para. 30; AT&T-DIRECTV Order, 30 FCC Rcd
at 9141, para. 22; Qwest-CenturyLink Order, 26 FCC Rcd at 4199, para. 10; United States v. Southwestern Cable
Co., 392 U.S. 157, 178 (1968) (holding that section 303(r) permits the Commission to order a cable company not to
carry broadcast signal beyond station’s primary market); United Video, Inc. v. FCC, 890 F.2d 1173, 1182-83 (D.C.
Cir. 1989) (affirming syndicated exclusivity rules adopted pursuant to section 303(r) authority).

%547 U.S.C. § 214(c); see Charter-TWC Order, 31 FCC Rcd at 6338-39, para. 30; AT&T-DIRECTV Order, 30 FCC
Rcd at 9141, para. 22; Qwest-CenturyLink Order, 26 FCC Rcd at 4199, para. 10.

3 See Charter-TWC Order, 31 FCC Rcd at 6339, para. 30; AT&T-DIRECTV Order, 30 FCC Rcd at 9141, para. 22
(and cases cited therein); Qwest-CenturyLink Order, 26 FCC Rcd at 4199, para. 10.

371d.
347 U.S.C. § 310(d).

3947 U.S.C. 88 308, 310(d); see also Charter-TWC Order, 31 FCC Rcd at 6339, para. 31; AT&T-DIRECTV Order,
30 FCC Rcd at 9142, para. 24; Qwest-CenturyLink Order, 26 FCC Rcd at 4199, para.11; AT&T-BellSouth Order, 22
FCC Rcd at 5756, para. 191; SBC Communications Inc. and AT&T Corp. Applications for Approval of Transfer of
Control, Memorandum Opinion and Order, 20 FCC Rcd 18290, 18379, para. 171 (2005) (SBC-AT&T Order).

40 See Charter-TWC Order, 31 FCC Rcd at 6339, para. 31; AT&T-DIRECTV Order, 30 FCC Rcd at 9142, para. 24;
Qwest-CenturyLink Order, 26 FCC Rcd at 4199, para.11; AT&T-BellSouth Order, 22 FCC Rcd at 5756, para. 191.
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to basic qualifications have been sufficiently raised in petitions to warrant designation for hearing.** We
find that there is no reason to reevaluate the requisite citizenship, character, financial, technical, or other
basic qualifications of XO under the Act and our rules, regulations, and policies. In addition, no parties
have alleged that Verizon lacks the requisite qualifications. The Commission previously found Verizon
to be qualified to hold Commission authorizations and licenses,*? and we find that Verizon continues to
have the requisite citizenship, character, financial, technical, and other basic qualifications under the Act
and our rules, regulations, and policies.

14. As noted above, the proposed Transaction must be in compliance with the Act, other
applicable statutes, and the Commission’s rules before we can find that it is in the public interest.** We
find that the proposed Transaction will not violate any statutory provision or Commission rule.

V. POTENTIAL PUBLIC INTEREST HARMS

15. In this section, we consider the potential public interest harms arising from the proposed
Transaction. Commenters largely claim competitive harm due to the loss of XO as a competitive provider
of: (1) business data services (BDS)* and other commercial services, including Ethernet-over-Copper
(EoC),* both inside and outside Verizon’s incumbent LEC region, and (2) Internet backbone/transit
services. We evaluate the Transaction in light of the relevant services XO and Verizon provide and the
geographic locations where these services are provided. Based on the record evidence, as explained
below, we find that the Transaction is unlikely to have material adverse competitive effects for any of
these services in any geographic area where Applicants operate.

41 See, e.g., Charter-TWC Order, 31 FCC Rcd at 6339, para. 32; AT&T-DIRECTV Order, 30 FCC Rcd at 9142, para.
25; Applications of SoftBank, Starburst 11, Inc., Sprint Nextel Corporation, and Clearwire Corporation, Petitions for
Reconsideration of Applications of Clearwire Corporation for Pro Forma Transfer of Control, 28 FCC Rcd 9642,
9653, para. 27 (2013).

42 See, e.g., Applications of Atlantic Tele-Network, Inc. and Cellco Partnership d/b/a Verizon Wireless for Consent
to Assign or Transfer Control of Licenses and Authorizations, Memorandum Opinion and Order, 25 FCC Rcd 3763,
3777, para. 26 & nn.108-09 (2008); SpectrumCo LLC and Cox TMI, LLC for Consent To Assign AWS-1 Licenses,
Memorandum Opinion and Order, 27 FCC Rcd 10698, 10714, para. 17 (2012).

43 See, e.g., Charter-TWC Order, 31 FCC Rcd at 6339, para. 33; AT&T-DIRECTV Order, 30 FCC Rcd at 9154, para.
52.

4 BDS as used in this Order refers to business data services, which are defined as providing “dedicated point-to-
point transmission of data at certain guaranteed speeds and service levels using high-capacity connections.”
Business Data Services in an Internet Protocol Environment et al., Tariff Investigation Order and Further Notice of
Proposed Rulemaking, 31 FCC Rcd 4723, 4728, para. 12 (2016) (BDS Tariff Order and FNPRM). Prior to the
adoption of the BDS Tariff Order and FNPRM, these services were referred to as “special access.” Id. at 4725, para.
1. BDS includes, inter alia, legacy TDM DS1s and DS3s, packet-based Ethernet Private Line, Dedicated Internet
Access and LAN, and backhaul services for wireless carriers. Id. at 4725, 4743-44, paras. 5, 45-48. By using this
definition, we make no finding as to whether BDS constitutes a relevant antitrust market for the purpose of
analyzing whether this Transaction is in the public interest.

45 Commenters in this proceeding often use the term “BDS” to refer generally to all the services offered by the
Applicants for which commenters raise competitive harm concerns. Because certain of these services may not or do
not fall within the definition of BDS as we define that term for purposes of this proceeding, and because we must
address all concerns raised by commenters, we address “other commercial services” to account for this. More
specifically, we do so: (1) to consider commenters’ heightened concerns relating to the loss of XO’s EoC service —
a service that might not be considered BDS due to the type of performance and service level agreements that XO
offers for its EoC service that may differ from higher level performance guarantees identified by the Commission as
an inherent part of BDS (see Letter from Bryan Tramont and Adam Krinsky, Counsels to Verizon, and Thomas W.
Cohen, Counsel to XO Holdings, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 16-70, at n.2 (filed Oct.
14, 2016) (XO/Verizon Oct. 14, 2016 Ex Parte Letter)); and (2) to address other concerns raised by commenters,
such as the potential for the Transaction to diminish competitive wireless carriers’ access to numbering resources.
See CCA Comments at 2-4.
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16. The Commission has stated that a transaction is considered to be horizontal when the
parties to the transaction compete as providers in the same locations.*® Because Verizon and XO compete
to provide some services in geographic areas that overlap, we must consider the horizontal effects of the
Transaction and we do so below. To the extent applicable, we also consider potential vertical harms
resulting from the Transaction. Some commenters claim the Transaction may have adverse vertical
effects, arguing that Verizon as a provider of telecommunications services to end users will have a greater
ability to raise rival competitors’ wholesale BDS input prices as a result of the loss of XO as a
competitive wholesale provider of certain of these inputs.*” We consider these vertical concerns below,
but find them unfounded. In spite of commenters’ claims that XO has some price-constraining effect in
the market for wholesale BDS services, the record reflects that the overwhelming majority of XO’s
services are provided over the same incumbent LEC-leased wholesale inputs that are available to other
competitive LECs.* To the extent commenters’ concerns are focused more on Verizon’s non-transaction
specific practices with respect to wholesale BDS offerings industry wide, the Commission has a separate
rulemaking proceeding concerning BDS generally.*

A. Loss of XO as a Competitive Provider of Business Data Services and Other
Commercial Services

17. Based on our analysis, we first find that Verizon’s acquisition of XO within Verizon’s
incumbent LEC territory will have a de minimis impact on competition in the provision of BDS. Next,
we find that the Transaction fails to harm BDS competition outside of Verizon’s incumbent LEC territory.
Finally, we find that the Transaction will not result in any transaction-specific competitive harm from the
loss of XO as an independent provider of EoC and other commercial services or as an alleged “maverick”
among competitive LECs.%

18. We evaluate the competitive effects of Verizon’s acquisition of XO with respect to each
Applicant’s position as a facilities-based BDS provider.>* Facilities-based or “Type I’ BDS®? have long

46 See Applications Filed for the Transfer of Control of tw telecom inc. to Level 3 Communications, Inc.,
Memorandum Opinion and Order, 29 FCC Rcd 12842, 12848, para. 16 (WCB, 1B 2014) (Level 3-tw telecom Order)
(citing AT&T-BellSouth Order, 22 FCC Rcd at 5675, para. 23 & n.82); see also Qwest-CenturyLink Order, 26 FCC
Rcd at 4201, para. 13 & n.50.

47 See Windstream Comments at 4, 11-12; DISH Petition at 11-12.
“8 See infra paras. 20, 32 & notes 66, 102.

49 See BDS Tariff Order and FNPRM, 31 FCC Rcd at 4761-90, paras. 86-158 (addressing all-or-nothing, short-fall
penalties and early termination provisions in incumbent LEC BDS offerings). We therefore decline to adopt the
conditions proposed by Windstream and INCOMPAS regarding shortfall liability and early termination penalties.
See Windstream Comments at 25-28; Letter from Thomas Jones and Mia Guizzetti Hayes, Counsel for INCOMPAS,
to Marlene H. Dortch, Secretary, FCC, WC Docket No. 16-70, at 2 (filed Nov. 11, 2016) (INCOMPAS Nov. 11,
2016 Ex Parte Letter). In addition, Windstream’s concern that “Verizon must reform its worst-in-class practices of
charging special construction when it can leverage existing infrastructure or has its own foreseeable uses for any
new network infrastructure being constructed” is an issue that has been raised in the BDS proceeding, and it is not
specific to the Transaction. See Windstream Comments at 4; BDS Tariff Order and FNPRM, 31 FCC Rcd at 4884,
para. 432 (asking for comments on ensuring that “carriers are not permitted to increase prices . . . by imposing
unreasonable charges on related services, such as special construction”). We therefore decline to adopt the separate
conditions proposed by Windstream and INCOMPAS concerning special construction charges. See Windstream
Comments at 21-25; INCOMPAS Nov. 11, 2016 Ex Parte Letter at 3.

%0 See Public Knowledge Reply at 4; see also INCOMPAS Petition at 20.

51 See Qwest-CenturyLink Order, 26 FCC Rcd at 4202, para. 16 (explaining that the competitive harm analysis
focuses on overlap of owned last-mile connections offered wholly over a carrier's own facilities); see also Wavecom
Solutions Corporation and Hawaiian Telecom, Inc., Applications for Consent to Transfer of Control, Memorandum
Opinion and Order and Declaratory Ruling, 27 FCC Rcd 16081, 16087, para. 13 (WCB 2012) (Hawaiian Telecom
Order).
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been the relevant services to consider in determining potential competitive harm arising from transactions
such as this involving the combination of an incumbent LEC and a facilities-based competitive LEC.>
Based upon our precedent, we also evaluate potential harms from the Transaction with respect to
overlapping customer building locations.>* Accordingly, we must carefully gauge the potential for
harmful transaction-specific competitive effects where XO and Verizon both compete to provide BDS to
the same locations over their own wireline facilities.

19. Background. XO and Verizon each provides BDS and other commercial services to
small and medium-sized businesses, large enterprises, national and government customers, and other
carriers on a wholesale and managed basis.>® XO operates as a competitive LEC nationwide, providing
service over its own on-net facilities and through leased facilities and services obtained from incumbent
LECs and other competitive providers.5® Verizon offers its services in-region as both an incumbent LEC
and a competitive LEC,> while outside its incumbent LEC region, VVerizon operates as a competitive
LEC. Documentary evidence reflects that for the 14-month period prior to the filing of the Applications,
Verizon identified XO as its primary competitor for only [BEGIN HIGHLY CONF. INFO.]

I (END HIGHLY CONF. INFO.J* Similarly,

(Continued from previous page)
52 The Commission has previously found that many purchasers of wholesale special access services view Type |
services as substantially superior to Type Il services that are provided over a combination of the carrier's own
facilities and the BDS of another carrier, because of differences in performance, reliability, security, and price —
differences that are sufficiently large that Type | special access services fall into a separate relevant product market
than BDS that are not provisioned wholly over a carrier's own facilities. See AT&T-BellSouth Order, 22 FCC Rcd at
5677-78, para. 29; Verizon Communications Inc. and MCI, Inc. Applications for Approval of Transfer of Control,
Memorandum Opinion and Order, 20 FCC Rcd 18433, 18448, para. 26 (2005) (Verizon-MCI Order); SBC-AT&T
Order, 20 FCC Rcd at 18305-06, para. 26 & n.89.

3 AT&T-BellSouth Order, 22 FCC Rcd at 5677-78, para. 29; Verizon-MCI Order, 20 FCC Rcd 18433, 18448, para.
26 (2005); SBC-AT&T Order, 20 FCC Rcd at 18305-06, para. 26 & n.89. With respect to Type Il BDS, in prior
incumbent LEC-competitive LEC transactions, the Commission has either declined to even consider and analyze
separately competitive harm due to the loss of a Type Il provider, or concluded, as we do here, that the ability of
other competitive providers to move in quickly alleviates any competitive harm concerns due to the loss of a Type Il
special access provider. See Qwest-CenturyLink Order, 26 FCC Rcd at 4203, para. 17 (limiting competitive harms
analysis to only facilities-based overlaps); AT&T-BellSouth Order, 22 FCC Rcd at 5680-82, 5687, paras. 37, 40, 51
(finding that competitive LECs can contract for collocation and can purchase special access circuits or UNESs to
provide Type Il services); see also SBC-AT&T Order, 20 FCC Rcd at 18308, 18311, paras. 33, 41; Verizon-MCI
Order, 20 FCC Rcd at 18451, 18453, paras. 33, 41.

54 See Qwest-CenturyLink Order, 26 FCC Rcd at 4202, para. 16; AT&T-BellSouth Order, 22 FCC Rcd at 5678, para.
31 (relevant geographic market for wholesale special access services is a particular customer’s location); SBC-AT&T
Order, 20 FCC Rcd at 18307, para. 28; see also Hawaiian Telecom Order, 27 FCC Red at 16087, para. 12 ( “[i]n
previous transactions, the Commission has determined that, in considering the risk of harm to competition in the
provision of special access services, the relevant geographic market is a particular customer’s location.”). We
follow this precedent in evaluating the instant Transaction, taking a conservative approach to ensure that
commenters’ concerns of competitive harm to customers in overlapping buildings are considered at the smallest
geographic level possible.

55 Public Interest Statement at 2, 3.

% XO’s internal documents demonstrate that an overwhelming percentage of its BDS is provided using leased
facilities. See infra note 102.

5" Verizon’s incumbent LEC footprint is now confined to areas within Massachusetts, Rhode Island, Connecticut,
New York, New Jersey, Pennsylvania, Delaware, Maryland, the District of Columbia, and Virginia, including a
small number of customers on Knotts Island, North Carolina via Verizon’s Virginia incumbent LEC from a wire
center in Virginia. See March 22 Supplement at 1 & n.4.

%8 See Letter from Katharine Saunders, Associate General Counsel, Verizon, to Marlene Dortch, Secretary, FCC,
WC Docket No. 16-70, at Attach., Verizon-XO Transaction, Whitepaper on the effect of Verizon’s XO acquisition
(continued....)
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XO’s top competitor analysis reflects that it rarely considers Verizon as its top competitor.>® For
example, in only [BEGIN HIGHLY CONF. INFO.]Jg [END HIGHLY CONF. INFO.] of XO’s 85
market areas nationwide does it consider Verizon its leading competitor for mid-market and enterprise
customers.®® Applicants cite to independent analyst reports estimating Verizon’s national enterprise
Ethernet market share at approximately 19.6 percent and XO’s as between 0.5 and 2 percent.®* The same
reports estimate that for wholesale Ethernet market share, Verizon has an approximate 28.3 percent share
of the market, while XO has an approximate 3.9 percent share.%

20. Verizon indicates that it currently has more than 125,000 fiber-connected non-residential
buildings nationwide,®® almost all of which are located in its incumbent LEC region.®* Through the
Transaction, Verizon will acquire XO’s approximately [BEGIN HIGHLY CONF. INFO.] ] [END
HIGHLY CONF. INFO.] on-net buildings,% [BEGIN HIGHLY CONF. INFO.] i [END HIGHLY

(Continued from previous page)
on business data services, at 6 (filed Aug. 26, 2016) (Verizon BDS White Paper) (explaining how rarely Verizon
competes head-to-head with XO in the marketplace to win a potential BDS customer’s business). [BEGIN

HIGHLY CONF. INFO.] |

Y |\ D H|GHLY CONF.
INFO.]. Id.

59 See Letter from Thomas W. Cohen, Counsel to XO, to Marlene H. Dortch, Secretary, FCC, at Exh. A (filed Aug.
2,2016) (XO Aug. 2, 2016 Response to Information Request) (listing XO’s markets and top competitors in each).

80 |d. This same competitor analysis reflects that in XO’s market areas within Verizon’s incumbent LEC territory,
XO’s top competitors are most often either [BEGIN HIGHLY CONF. INFO.] j N (END HIGHLY
CONF. INFO.].

61 March 22 Supplement at 4 n.14 (citing Frost & Sullivan, Business Carrier Ethernet Services Market Update,
2015, at 32-33 (Sept. 2015), which estimates total market share based upon 2013 and 2014 revenues and notes that
Verizon’s share of the business/enterprise Ethernet market declined from 22.5 percent in 2013, and further citing
IDC Market Analysis at 10, which estimates Verizon’s and XO’s shares of the Ethernet market as 19 percent and 3
percent, respectively, in 2014).

62 March 22 Supplement at 4 n.15 (citing Frost & Sullivan, Wholesale Carrier Ethernet Services Market Update,
2015, at 26 (Aug. 2015), which estimates total wholesale market share based upon 2014 revenues). XO’s internal
documents reflect that across all customer segments, for all of its BDS and other commercial services, ranging from
small/medium businesses (SMB) to national/wholesale markets, [BEGIN HIGHLY CONF. INFO.] I
e
N, (=D HIGHLY
CONF. INFO.]. See XO-FCC00016895, “XO Communications Long Range Plan 2016-2018,” XO, at 7; VZXO-
33-00000002, “XO Communications Overview Document,” XO, at 9 (Nov. 2015). Significant, however, is that
XO’s internal market share numbers are not based only on its facilities-based services, but include the substantial
amount of its business that is based on leased services from other providers, including incumbent LECs.

83 See March 22 Supplement at 3.

* Approximately [BEGIN HIGHLY CONF. INFO .| 1

END HIGHLY CONF. INFO.] are located outside of its incumbent LEC region.
See Letter from Bryan N. Tramont and Adam D. Krinsky, Counsel to Verizon, and Thomas W. Cohen, Counsel to
XO, to Marlene Dortch, Secretary, FCC, WC Docket No. 16-70, at 2 (filed Sep. 16, 2016) (XO/Verizon Sep. 16,
2016 Ex Parte Letter).

8 March 22 Supplement at 2. The total number of XO on-net buildings in Verizon’s incumbent LEC region has
increased since Applicants submitted the March 22 Supplement, as reflected in XO’s updated responses to the June
22, 2016 Information and Data Request. See Letter from Thomas Cohen, Counsel to XO, to Marlene Dortch,
Secretary, FCC, WC Docket No. 16-70, at n.4 (filed Sep. 14, 2016) (XO Sep. 14, 2016 Ex Parte Letter). XO “on-
net” buildings include XO buildings served by either fiber, copper (a small number acquired from a prior XO
competitive LEC acquisition), or fixed wireless. See March 22 Supplement at n.5. Based on updated information
(continued....)
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CONF. INFO.] of which are fiber-connected buildings in Verizon’s incumbent LEC territory.®® Verizon
also will acquire XO’s national inter-city fiber network and metro fiber networks in 38 major markets.®’
Approximately 79-80 percent of XO’s metro fiber is “dark.”®® The record does not reflect precisely how
much of XO’s long-haul fiber network is dark, but evidence suggests the percentage may be quite small.®®
Applicants submit that, all told, XO’s total fiber assets are largely complementary rather than overlapping

(Continued from previous page)
filed by XO, we have confirmed that the majority of these on-net buildings are fiber. See XO-FCC00046427; XO
Sep. 14, 2016 Ex Parte Letter at n.4.

8 See XO-FCC00046427 (spreadsheet identifying the addresses for the XO fiber buildings located within Verizon’s
incumbent LEC territory). See also XO Sep. 14, 2016 Ex Parte Letter at n.4 (confirming the number of XO fiber
buildings in Verizon’s incumbent LEC region); Letter from Bryan N. Tramont and Adam D. Krinsky, Counsel to
Verizon, and Thomas W. Cohen, Counsel to XO, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 16-70, at 2
(filed Oct. 7, 2016) (XO/Verizon Oct. 7, 2016 Revised Supplement). XO serves approximately [BEGIN HIGHLY
CONF. INFO.] g [END HIGHLY CONF. INFO.] buildings throughout the United States through UNEs or
leased BDS facilities from incumbent LECs and other competitive providers, including the UNEs used in the
provision of XO’s EoC service. XO Sep. 14,2016 Ex Parte Letter at n.4.

57 Public Interest Statement at 7; see also VZX0-33-00000001, “XO Communications Overview,” Verizon, at 1
(Mar. 4, 2016). In addition to XO’s more than 5,600 owned metro fiber route miles noted above, see supra para. 5,
XO also has IRUs totaling approximately an additional 7,800 metro fiber route miles, for a total of close to 13,500
metro fiber route miles that it owns or controls through IRUs in its 38 major facilities-based markets. XO Sep. 14,
2016 Ex Parte Letter at 2; Public Interest Statement at n.5. (stating also “that a small portion of XO
Communications’ network utilizes copper, which usually is connected to a nearby node that is in turn connected to
XO Communication’s fiber facilities”). XO indicates that its long haul network consists of [BEGIN HIGHLY

CONF. INFO.] |

[END HIGHLY CONF. INFO.] See VZX0-33-00000165, “XO
Communications Management Presentation,” X0, at 53; VZX0-33-00000002, “XO Communications Overview
Document,” XO, at 22 (Nov. 2015); VZX0-11-000000007, “Email from Timothy A. Vogel, Verizon, to Jorge E.
Beltran, Verizon, and Michael Rosenblat, Verizon, re: Emailing 11.1.1.1 Summary of Level 3 IRU and Maintenance
Agreement,” at 1 (Dec. 15, 2015); VZX0-11-00000010, “Cost Sharing and IRU Agreement dated July 18, 1998
between Level 3 Communications and XO Communications,” XO, at 2-3 (Dec. 2015).

8 See XO Sep. 14, 2016 Ex Parte Letter at 1-2; Public Interest Statement at 10. Commenters claim potential harm
from the Transaction due to the loss of this dark fiber in the market, suggesting it would otherwise be available to
competitive providers, particularly wireless carriers other than Verizon. See DISH Petition at 3, 17-19. We address
this potential harm in more detail below, but note that [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.] XO-FCC00000654, “Active XO Products”.

8 The record does indicate that XO’s long-haul network is considered [BEGIN HIGHLY CONF. INFO.] il
I [END HIGHLY CONF. INFO.]. See VZX0-33-00000045, “XO Communications
Profile,” Citi Corporate and Investment Banking, at 2, 6 (Nov. 19, 2015); XO-FCC00000010, “XO Communications
Overview Document,” XO at 18, 20 (Nov. 2015). See also VZX0-33-00000115, [BEGIN HIGHLY CONF.

IO .|

[END HIGHLY CONF. INFO.]. Moreover, in describing its long-haul network, [BEGIN HIGHLY
CONF. INFO. ] |

[END HIGHLY CONF. INFO.] XO-FCC00016895, “XO Communications
Long Range Plan 2016-2018,” XO, at 60. Further, a schematic produced by XO of its long-haul network indicates

[BEGIN HIGHLY CONF. INFO.] s (=D
HIGHLY CONF. INFO.] Id. at 61.
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with Verizon fiber facilities, approximately 15 percent of which are in Verizon’s incumbent LEC region
and the remaining 85 percent outside of it.”

1. Loss of Facility-Based Fiber Competition in Verizon’s Incumbent LEC
Region.
21. In this section, we analyze the potential competitive harms arising from the loss of XO as

a competitive provider of BDS within Verizon’s incumbent LEC region, including the loss of future
expansion by XO.™ Based on our evaluation of the record, as set forth in detail below, we find that the
Transaction will have only a de minimis effect on BDS competition in Verizon’s incumbent LEC region.”

22, Verizon and XO have overlapping BDS fiber connections to [BEGIN HIGHLY CONF.
INFO.] il [END HIGHLY CONF. INFO.] buildings in Verizon’s incumbent LEC region. We
identify a potential for competitive harm in only two of these buildings. However, because of the
particular characteristics of these two buildings, as described below, we find this potential harm de
minimis. In accordance with Commission precedent,” we first determine which overlap buildings have
alternative competitive fiber providers in addition to the Applicants already in the building. Next, we
assess the likelihood of competitive entry to buildings where there are no alternative fiber-based
providers, other than the Applicants, to determine if nearby facilities-based competitors are likely to
connect their fiber to the building in response to a post-Transaction attempt by Verizon unilaterally to
increase prices to customers in that building.” The lower the demand in the building, the closer another
competitive fiber provider must be to that building for entry to be profitable and thus likely.

70 March 22 Supplement at 2. Applicants’ multiple data responses to the June 22 Information and Data Request
confirm Applicants’ claim.

L Certain commenters claim this loss of potential competition also is an addressable harm. For example, DISH
argues that certain of Verizon’s claimed synergies, such as [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.] should be discounted because instead of benefiting the public interest, these
benefits actually would result in the loss of future fiber expansion and constitute “harms.” See Letter from
Stephanie A. Roy, Counsel to DISH, to Marlene Dortch, Secretary, FCC, WC Docket No. 16-70, at 1-2 (filed Oct. 5,
2016) (DISH Oct. 5, 2016 Ex Parte Letter). As we explain in more detail below,